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Lear Sir: Cpinlon Xec,

P . gpehd . Distriet Board of Trustees
was conpoaed of n¢ven membern wheg . Némber presented his resigne-
tich in writing to one 4 At the next meeting
ealled for the urpbs 2 problems which hed arisen in

regard tc spxe : ' 2804, Tive mexbers were present, the
others haying net been ot o tho neeting, After disposing
of the © DUy _ gaation of the seventh member was
pressnied s HeLi6n wes then made and seconded that a

pol X
notiried the meeting. Some disagresment sppears to
have arisep and theé g»-nident left the meeting without disposing of
the motion and wlthodt adjournment. Three mewbers of the board
then hed it o A fn the minutes that they would have supported
.the motion to uppoint & seventh member.

Before thie first meeting broke up, bowever, it was egreed
that there would be snother meeting the next night for the purpose
of rilling the vacaney &nd in due eourse of time all six of the
membere who hand not et that time tendered regignaticrs were notified
of the meeting sud its purpose. Before the meeting convened, however,



63¢

Yon. T. X. Trimble, ay 18, 1939, Page 2

three of the remaining six members presented written roesignations
to the e¢x officio secretary of the school board. At the regularly
appointed tire and place cnly the three mexbers of the board who
kad not tendered resignation were present. ‘ihe three sdditioral
resignations at this time were brought up and upon motion duly
seconded, the resignations were acceptoed by the three renbers pre-
sont. Immediately after the acceptance of these three resignations,
the remaining three members who were present appolinted four new
cembers to fill the vacancles occasioned by those resigning. When
notified of their appointment, three of the newly appointed members
refused to agcept their appocintments and refused to qualify and take

tho c¢ath of office. Cne of the appointees, however, did qualify
and take the oath of office.’ .

At the‘next regular meeting of the board the three members
who had rot tendered resignations, end the one newly appointed mem-
ber who had qualified and taken the ocath of office, attended the
rmeeting and appointed throe otner persons to fill the places which
had been refusod by the former appointees. These last three
appointees then aocepted the appointment, qualified and tock the
oath-of officde.. Ncne of the trustees who tendered resisnations
ever attexpted to withdraw such resignations,

.The following questlon are asxed:

"Please advise us as to: First tho legal status of the
2oard at the time the president refused to take a vote on a seventh
member for the board after a motion hed been made for an appointment
and duly seccnded, when there were only five members present.

"Second: Did the thres members who remained on the board
have authority for accepting resignations of the other three mem—~
bers? -

“Third: Did the three rembers heve the authorlty to appoint
the four menbers to the board?

vFourth: whut is the legal status of the praaent board?”

: nrticle 2777, Revised Civil Statutes contains the follow-
ing provision:

*The members of the board remaining after a vacsncy
shall £11) the same for the unexpired term,"

Article 16, Section 17 of the Constitution of Yexas, is
ez follows: :
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“Al)l officers within this State shall continue to
perform the duties of their offices until their successors
. shall be duly qualified.” o

Although it has been held that under this soction of the
Constitution an officer who holds over until his successor is duly
qualiried, is a de jure officer, (Cowan v. Capps, 278 S. W. 283;
ctate v, Jordan, T. C. A. 1930, 28 S. ¥. (2d4) 621) it has been held
that the fallure to sleot a successor constitutes a "vacancy" in
gaid office within the eaning of a statute providing for rilling
of & vacaney. Clark v. Wornell, (T. C. A. 1930) 65 S, ¥. (24) 350,
Undoubtedly the seme ruls wauld apply to resignations, end we thlnk
tte places were sudjeot to ho rilled after the Tresignations were,
presented. .

A majority of the board. or tmtaes is neceaasxy to con-
at.itnte a guorum, for the purpose of transacting business, whioh
in this- instance would be four,  Articles 14 end 2779, Reviaed
Civil Stetutes. 'The number constituting a quorum for the purpose
of transacting busincss would et ell times rexmain a majority of
the avthorized membership notwithstanding the faot that the actual
zembership of the board might be reduced below seven because of
. vabancies., Thomas v. Abernathy (:ounty 1ine Independent Echool
Dilatriot, {(Con. of ADD. 192?) 290 §, . 152, '

Although the members tender:lng their resignations would
econtinue as de jure officers capable of transacting business, and
~ the puzber required to constitute a quorum would require the
presencs of four rerhers of the board, it does not necessarily
follow that the mexbers who were holding over as de jure trustees,
pending the time their successors would te appointed end qualiried,
rould be merbders of the dboard or “rexaining merbers," for the
purpose of appointing thair successors or that a quorum would dbe
necessary to make such appointments. We call particular attention
to the language quoted above from Article 277?. It does not pro-
vide that the"board of trustees"™ shall fill the vacancy but that
"the mexbers of the board remaining” shell £ill the vacancy..

The only case in iexas which has come to our attention in
which the point was attempted to VYo raised is Barrett v, Tatuy,
(ToeCoeho 1933) 66 5. w, (24) 444. The court refused to pess upon
the issue and disposed of the case upon the ground that “the only
vay to test the legality of such appointment was by quo warranto
brought in the name of the State and that the appointed trustess
wore at least de facto trustoes and the regularity of their elaotion
could not be questiocned in a collatoral Proceeding..
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There is some conflict between tha expressions of the courts
in other Jurisdictions, but tha case law in Kentucky is probadly
more clearly defined on this iszue thean in any other jurisdiction.
Certain distinctions rade by the courts of that Stato appear to us

to be well founded and we think they should be applied to tke facts
lierein presented.

In Glass v, City of Fopkinsville (Ct. of App. Xy. 1928) _
9 5. %ae (24) 117, the court held that where vacancles were to be filled
by a majority of the board, the members whose terms wers expiring
%ere not gqualifried to aasist in caking appointments to rill such
veocancies, 1t was also held that as & condition to valid action the
prcsencs of a quUOrum was hecessary. The ocurt, however, distinguish-
ed that case from a situation in which the statute would provide
that the appointment should be rade by the remmining members ox
other members of the board, - :

- - Ja Douglas vs. Pittzan (Ct, of Apps. Ky. 1931) 39 S, #. (24)
979, the statute under consideration was as follows:
"Any vecancy in said board, from whatever cause occurring,
shall be £illed by the other members of the board as soon as
. .- practicable mfter such vacanoy cccurs. The merbers so
chosen shall hold office for the remaining part of the term
of his predecessor, and until his successor is elected and

qualified subject to ths provisions of Xentuoky Constitution,
Section 152." o -

The court in applying the distinoction mentioned in the Class
case, supra, stated: . -

“It_ is argued that there is not now a quorum of - :
eligible members of said board. .Therefore, the rezaining
rembers have no power to £1ll the vacancy. It is said
that the board had adopted no rule requiring any number
of porsons to be present to constitute a quorum, and that,
in the absence of scme statuts or rule defining the num-

' ber necessary to constitute a quorum, the common law rule
of & majority was necessary to constitute a legal board.
Class v. City of Hopkinmsville, 9 S, ¥%. (24) 117, It is
true that no order, insofar as we are iunformed by thls
record, hed been made by the board deosignating & quorun, -
It is likxewise true that the statute provides no certuin
number, but says that the fothser members of the board®
shall £1i) vacencles. <+The Glass case, supra, clearly
differentigtes between the statute here and the one under
consideration in that case, L
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*it i3 cloar that the legislature intended by this
Aot to have at all times a working board unhampered by
vacancies and with the continual every prausent ability re-
posing in them to fill vecenoies and parform duties im-
posed upon them as such officials. The meening is so
apparent on 1ts face as to need no construction. Booth
v. Cwensboro Board of Education, 229 S. W. 84. VWe are of
the opinion that the Circuit Court correctly ruled that the
threec remaining members, in the absence ‘of any statutory .
provision to the contrnry,'vere entitled to act in rilling
these vacancies."

- Accord: Board of Trustees of »alt Liok Graded Common ..
cchool District v. Kercheval (Ct. of App. Ky. 1931) 45 S, w. (24)
846; Berton v. Bradford (Ct. App. Ky. 1936) 95 S, W, (2a) 6, where
only one zember remained. .

: There is some lenguage .ift Walkexr v, Walkoer, (T. C. A. 1922)
241 S. %. 525, which might bo construed as intimating that the court
would have agreed with the line of cases cited abova. In that

case the trial court enjolined the trustees from making appointrments
. t0°£111 any vacanéles thet might occur pending an action for their
reroval and the Gourt of Civil Appeals held:

"i{le have sll conoluded that the trial court erred
in enjoining the defendanta from electing a trustee or .
trustees, in casé of a vacancy. In case vacencies ghould
pceur, by death or resignation, so that the board of :
“trustees would.be reéduced- to less than a majority of the
number provided dy law, the remaining trustees could not
conduct. the affairs of the school district. Art. 2891
VY. Se Tex. Civ, Stats, If this should occur the school
interests cight ba Jeopardizad.

#e, therefors, answer your questions as follcws:

First: Since no votc was ever taken et the first reeting
and no onc was ever sppointed or elected to succesd the first member -
who had resigned, the board at that time was composed of seven de
Jure merders capable of transacting business of the school district
with one trustee subject to be replaced by appointment and qualifi-
cation of his successor,

~ Second: Nono of the trustees who hcd resigned having
attexpted to withdraw their resignations, the second quesation be-
comes irmaterial.,
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Third: The three mexbers remaining after the four
resignations hed been tendered were suthorized to appoint suc-
cessors to those reeigning and when three of these appointees
refused to acocept their appointments end cuallfy, the four then
nenbera of the board were authorized to proceed to eppoint three
rembers to the vacancies which had not been filled. - '

Fourth: The present boerd of trustees of the New Boaton
Independent School Distriot is now composed of sevsn de Jure mexbers
conslisting of the three merbers who d4id not resign, the first member
who accepted his appointment, qualified and took tho oath of offiocs
and the last three -embers who qualified and took the ocath of
office by virtue of their appointment.by the three original members
and their appointee after his qualification.

Yours very truly
" ATTORNEY CENYRAL OF TEXAS
By 7 ,6W
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